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finttefo States Court of Uppeate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,458 

Hans Goldstein, appellant 

v. 

Louis A. Johnson, Secretary of Defense, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

Hans Goldstein now appeals from an order of the United 
States District Court for the District of Columbia dismissing 
this case for lack of jurisdiction over the subject matter 
and because the complaint fails to state a cause of action 
upon which relief may be granted (J. A. 41). 

In his complaint for a declaratory judgment and a manda¬ 
tory injunction, appellant alleges that he enlisted in the 
Army in 1943; that he was thereafter charged with violation 
of the 54th Article of War (Fraudulent Enlistment, 10 
U.S.C. 1526); and that he was, upon being found guilty by 
a general court-martial, sentenced to be dishonorably dis¬ 
charged and to have forfeited all pay and allowances due or 
to become due him. He claims that he was not permitted to 
have counsel of his own choice, although he concedes at p. 20 
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of liis complaint and at pp. 14 and 31 of his brief that this is 
not shown in the transcript of the proceedings; that his 
motion for a continuance was improperly denied; that 
improper evidence was admitted; that proper evidence was 
excluded; and that errors of fact and law were committed. 
He prays that the sentence of the court-martial and the 
action of the appellee in carrying it into effect be declared 
null and void, and that the appellees be directed to reinstate 
him as a Corporal, to promote him to the grade of Sergeant 
as of the date of his enlistment, to pay him all back pay and 
allowances from that date to the present with interest, and 
to award him all concomitant honors, privileges and 
monetary awards—such as a “reasonably retroactive’’ com¬ 
mission and a Presidential pardon for the felony of which he 
was previously convicted as a civilian. (J.A. 1-37.) 

STATUTES AND RULES INVOLVED 

Article of War 50(h), as amended June 24,1948,10 U.S.C. 
Supp. II, 1521 (h), provides: 

“The appellate review of records of trial provided by 
this article, the confirming action taken pursuant to 
articles 48 or 49, the proceedings, findings, and sen¬ 
tences of courts-martial as heretofore or hereafter 
approved, reviewed, or confirmed as required by the 
Articles of War and all dismissals and discharges here¬ 
tofore or hereafter carried into execution pursuant to 
sentences by courts-martial following approval, review, 
or confirmation as required by the Articles of War, 
shall be final and conclusive, and orders publishing the 
proceedings of courts-martial and all action taken pur¬ 
suant to such proceedings shall be binding upon all 
departments, courts, agencies, and officers of the United 
States, subject only to action upon application for a 
new trial as provided in article 53.” 

Article of War 53, as amended June 24, 1948, 10 U.S.C. 
Supp. II, 1525, provides that under such regulations as the 
President may prescribe, 

“the Judge Advocate General is authorized, upon appli¬ 
cation of an accused person, and upon good cause shown, 
in his discretion to grant a new trial, or to vacate a sen¬ 
tence, restore rights, privileges, and property affected 
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by such sentence, and substitute for a dismissal, dis¬ 
honorable discharge, or bad conduct discharge previ¬ 
ously executed a form of discharge authorized for 
administrative issuance, in any court-martial case in 
which application is made within one year after final 
disposition of the case upon initial appellate review: 
Provided , That with regard to cases involving offenses 
committed during World War II, the application for a 
new trial may be made within one year after termina¬ 
tion of the war, or after its final disposition upon initial 
appellate review as herein provided, whichever is the 
later: Provided, That only one such application for a 
new trial may be entertained with regard to any one 
case: And provided further, That all action by the 
Judge Advocate General pursuant to this article, and 
all proceedings, findings, and sentences on new trials 
under this article, as approved, reviewed, or confirmed 
under articles 47, 48, 49, and 50, and all dismissals and 
discharges carried into execution pursuant to sentences 
adjudged on new trials and approved, reviewed, or con¬ 
firmed, shall be final and conclusive and orders pub¬ 
lishing the action of the Judge Advocate General or the 
proceedings on new trial and all action taken pursuant 
to such proceedings, shall be binding upon all depart¬ 
ments, courts, agencies, and officers of the United 
States / 9 

Article of War 54,10 U.S.C. 1526, provides: 

Any person w T ho shall procure himself to be enlisted 
in the military service of the United States by means of 
willful misrepresentation or concealment as to his quali¬ 
fications for enlistment, and shall receive pay or allow¬ 
ances under such enlistment, shall be punished as a 
court-martial may direct. 

The Manual for Courts-Martial, U. S. Army, 1928, pre¬ 
scribed by Executive Order 4773, November 29, 1927, 1 pro¬ 
vides at p. 97 that the maximum punishment for violation 
of Article of War 54 (Fraudulent Enlistment) shall be: 

‘ 6 Dishonorable discharge, forfeiture of all pay and 
allowances due and to become due” and “Confinement 
at hard labor not to exceed 1 year”. 


1 A similar provision is made at p. 134 by the Manual for Courts- 
Martial, U. S. Army, 1949. 
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The Manual for Courts-Martial, U. S. Army, 1949, pre¬ 
scribed by Executive Order 10020, December 7, 1948, at pp. 
108-110 provides: 

Chapter XXII 
Petition for New Trial 
Basis for Remedy—Form of Petition 

101. Petition; Basis for Remedy.—Within one year 
after the final disposition of a case upon initial appel¬ 
late review of a record of trial by general court-martial 
or a record of trial by special court-martial which re¬ 
sulted in an approved sentence including a bad conduct 
discharge, an accused may petition The Judge Advocate 
General for a new trial, or for vacation of any sentence 
adjudged and for restoration of rights, privileges, or 
property affected by the sentence and in a proper case 
for substitution for a dismissal, dishonorable discharge, 
or bad conduct discharge previously executed, a form 
of discharge authorized for administrative issuance: 
provided, however, that as to cases involving offenses 
committed during World War II, the application for 
a new trial mav be made within one vear after the termi- 

* V 

nation of that war, or within one year after final dis¬ 
position of the case upon initial appellate review, which¬ 
ever is later. Completion of review and action required 
by Article 50 and of any confirming action required by 
Article 48 constitutes final disposition of a case upon 
initial appellate review. Only one such petition may be 
entertained with regard to any one case. See Article 
53. The petition should show good cause for the remedy 
requested. The petition may be submitted either by 
the accused or by his counsel or representative regard¬ 
less of whether he is in the service or has been separated 
therefrom. A petition may not be submitted after the 
death of an accused. 

Good cause for granting a new trial, for vacation of a 
sentence, or for other remedy shall be deemed to exist 
only if within the discretion of The Judge Advocate 
General all the facts and information before him, includ¬ 
ing the record of trial, the petition and other matter 
presented by the accused, affirmatively establish that an 
injustice has resulted from the findings or sentence. In 
cases in which sentences have been confirmed by the 
President pursuant to Article 48, matters relating to 
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issues of alleged error or injustice which were before 
the President at the time of confirmation will not, in the 
absence of newly discovered evidence bearing upon such 
issues, establish sufficient cause for relief under Arti¬ 
cle 53. 

102. Form of Petition; Procedure.—The petition will 
be in writing and signed under oath or affirmation by 
the accused, or by a person possessing the power of 
attorney of the accused for the purpose or the authoriza¬ 
tion of a court of law to sign the petition as the repre¬ 
sentative of the accused, and will be forwarded in tripli¬ 
cate directly to The Judge Advocate General, Depart¬ 
ment of the Army, Washington 25, D. C. Insofar as 
practicable the petition will be typewritten with lines 
double-spaced, and will contain the following: 

(1) The name and serial number of the accused and 
the date of trial. 

(2) The remedy sought. 

(3) The sentence or a description thereof as finally 
approved or confirmed, together with a statement of 
any subsequent reduction thereof by clemency or other¬ 
wise. 

(4) A brief description of any findings or sentence 
believed unjust. 

(5) A full statement of the fact, ruling, or error 
which is relied upon as good cause for the remedy 
sought. No fact, ruling, or error other than matters 
relating to jurisdiction will be deemed to constitute good 
cause unless it had a substantial contributing effect 
upon the findings of guilty or upon the sentence im¬ 
posed. For example, if perjury in the testimony of a 
witness is relied upon as a basis for a new trial, the 
petition should show that the particular testimony had 
a substantial contributing effect upon the findings of 
guilty or upon the sentence adjudged and that without 
the perjured testimony there would have been findings 
of not guilty or the sentence would have been substan¬ 
tially less severe. If newly discovered evidence is 
relied upon as a basis for a remedy, the petition should 
similarly show that such evidence, if considered by 
a court-martial in light of all the other evidence in the 
record, would result in findings or a sentence substan- 
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tially different from those as to which complaint is 
made. 

(6) The affidavit of each person whom the accused 
expects to present as a witness in the event of a new 
trial. Each such affidavit should set forth briefly the 
relevant facts within the personal knowledge of the 
affiant. 

Upon written request and within his discretion the 
Judge Advocate General may allow oral argument upon 
a petition. Any hearing granted will be conducted 
under rules prescribed by The Judge Advocate Gen¬ 
eral, and the hearing may be before The Judge Advo¬ 
cate General or before an officer or officers designated 
by him. The Judge Advocate General may cause such 
additional investigation to be made and such additional 
evidence to be secured as he may deem appropriate. 

Action in granting or denying a remedy under Article 
53 shall be taken by The judge Advocate General in 
writing signed in his own hand or by his direction. 
When appropriate the action granting a remedy will 
be published in Department of the Army orders. 

Any new trial granted pursuant to Article 53 shall 
be conducted under rules prescribed in 84, before a 
court-martial appointed by an officer possessing author¬ 
ity to appoint an appropriate court-martial and desig¬ 
nated for the purpose by The Judge Advocate General. 
The new trial shall be held at such time and place as the 
appointing authority directs. 

Article 53 does not require that the execution of a 
sentence be delayed to permit a petition for a new trial 
or related remedy. The presentation of a petition will 
not operate to stay execution of a sentence. 

SUMMARY OF ARGUMENT 

The Supreme Court has consistently held that decisions of 
military tribunals are reviewable by the civil courts only 
upon petition for a writ of habeas corpus where the peti¬ 
tioner is under physical restraint. Since it is apparent from 
appellant’s complaint that he is under no physical restraint, 
the District Court has no jurisdiction to review his court- 
martial sentence. Congress has recently expressed its 
approval of the restriction of administration of military 
justice to military tribunals in enacting Article of War 50(h), 
as amended June 24, 1948. 10 U.S.C. Supp. II, 1521 (h). 
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In Hiatt v. Brown, — U.S. —, 18 L. Week 4187, 4189 
(No. 359, March 15, 1950), the Supreme Court has recently 
reiterated that the scope of review of court-martial proceed¬ 
ings by the civil courts even in habeas corpus cases is limited 
to ascertainment whether the court-martial had jurisdic¬ 
tion of the person accused and the offense charged and acted 
within its lawful powers in imposing sentence. Appellant’s 
allegations do not attack any of these bases of jurisdiction. 
Appellant’s allegations, like those in the Brown case, are, 
therefore, beyond the recognized scope of review even by 
habeas corpus. 

It is apparent from the allegations in appellant’s com¬ 
plaint that he has not petitioned The Judge Advocate Gen¬ 
eral for a new trial in accordance with Article of War 53, 
as amended June 24, 1948, 10 U.S.C. Supp. II, 1525. Hefis 
not, therefore, entitled to judicial review since he has failed 
to exhaust his administrative remedies. 

Appellant requests additional relief beyond that flowing 
from a reversal of the order of the court-martial which tried 
him. He asks, for example, that the appellee be directed to 
promote him and to award him certain honors and privileges. 
These are, of course, matters committed to administrative 
discretion not subject to mandatory injunction. 

ARGUMENT 

I 

Appellant’s Court-Martial Is Not Reviewable In The 
Civil Courts Otherwise Than By Habeas Corpus. 

The administration of military justice in general is left 
to military tribunals. It has long been settled that their 
action is reviewable by the civil courts only incidentally in 
the determination of legality of restraint upon a petition for 
a writ of habeas corpus. Wales v. Whitney , 114 U.S. 564 
(1885). In that case the Supreme Court, referring spe¬ 
cifically to the predecessor of the present United States Dis¬ 
trict Court for the District of Columbia, at p. 570 stated: 

“But neither the Supreme Court of the District nor 
this court has any appellate jurisdiction over the naval 
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court-martial, nor over offenses which such a court has 
power to try. Neither of these courts is authorized to 
interfere with it in the performance of its duty, by way 
of a writ of prohibition or any order of that nature. The 
civil courts can relieve a person from imprisonment 
under order of such court only by writ of habeas corpus, 
and then only w’hen it is made apparent that it proceeds 
without jurisdiction. If there is no restraint there is no 
right in the civil court to interfere. Its power then 
extends no further than to release the prisoner. It can¬ 
not remit a fine or restore to an office, or reverse the 
judgment of the military court. Whatever effect the 
decision of the court may have on the proceedings, or¬ 
ders or judgments of the military court, is incidental 
to the order releasing the prisoner. Of course, if there 
is no prisoner to release, if there is no custody to be 
discharged, if there is no such restraint as requires 
relief, then the civil court has no power to interfere with 
the military court or other tribunal over which it has by 
law no appellate jurisdiction.” 

This rule has not been changed by the Declaratory Judg¬ 
ment Act or the Administrative Procedure Act. 2 Brown v. 
Royall, 81 F. Supp. 767 (D.D.C., 1949), affirmed by this 
Court as No. 10,180, October 13,1949. In that case the Dis¬ 
trict Court at p. 767 stated: 

“But, in no instance, so far as the authorities sub¬ 
mitted, or any which I have been able to discover, dis¬ 
close, has a civil court undertaken to pass upon and 
determine the validity of a court-martial in a proceed¬ 
ings for a declaratory judgment, or to order and direct 
the officials of the War Department to alter its records, 
or issue new ones pursuant to the court’s judgment with 
respect to such court-martial action.” 

Since habeas corpus lies only where there is physical 
restraint and since it appears from the allegations in appel¬ 
lant’s complaint that he is under no physical restraint, the 
District Court lacked jurisdiction to review his court-martial 
proceedings. 

2 But for the publication and maintenance of public records pro¬ 
visions, courts-martial and military commissions are, of course, 
expressly excepted from the provisions of the Administrative Pro¬ 
cedure Act. 5 U.S.C. 1001(a). 
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Moreover, Article of War 50(h), as amended June 24, 
1948,10 U.S.C. Supp. II, 1521(h) provides: 

“The appellate review of records of trial provided 
by this article, the confirming action taken pursuant to 
articles 48 or 49, the proceedings, findings, and sen¬ 
tences of courts-martial as heretofore or hereafter 
approved, reviewed, or confirmed as required by the 
Articles of War and all dismissals and discharges here¬ 
tofore or hereafter carried into execution pursuant to 
sentences by courts-martial following approval, review, 
or confirmation as required by the Articles of War, shall 
be final and conclusive, and orders publishing the pro¬ 
ceedings of courts-martial and all action taken pursuant 
to such proceedings shall be binding upon all depart¬ 
ments, courts, agencies, and officers of the United States, 
subject only to action upon application for a new trial 
as provided in article 53.” 3 

It appears from the allegations of appellant’s complaint 
that his court-martial sentence was approved, reviewed or 
confirmed as required by the Articles of War. Accordingly, 
the order of the court-martial which tried appellant is final 
and binding upon the civil courts. 

II 

The Alleged Deficiencies In Appellant'$ Court-Mar¬ 
tial Are Beyond The Scope Of Review Even By Habeas 
Corpus . 

The scope of review of courts-martial by habeas corpus 
in the civil courts has recently been defined by the Supreme 
Court in Hiatt v. Brown, supra, as follows: 

“* ♦ * it i s we q settled that ‘by habeas corpus 
the civil courts exercise no supervisory or correcting 
power over the proceedings of a court-martial. . . . 

The single inquiry, the test, is jurisdiction.’ In re 
Grimley, 137 U.S. 147, 150 (1890). In this case the 
court-martial had jurisdiction of the person accused 
and the offense charged, and acted within its lawful 


3 It should be noted that no constitutional question of restriction 
of the writ of habeas corpus is involved in the application of this 
statute to appellant. 
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powers. The correction of any errors it may have com¬ 
mitted is for the military authorities which are alone 
authorized to review its decision. In re Yamashita, 
327 U.S. 3, 8-9 (1946); Swaim v. United States, supra, 
165 U.S. at 562.” 

It appears from the allegations of appellant’s complaint 
that he was an enlisted man in the Army at the time of his 
court-martial. The court-martial, therefore, had jurisdic¬ 
tion of the person accused. It further appears from the 
allegations of appellant’s complaint that he was charged 
with fraudulent enlistment. 10 U.S.C. 1531 makes fraudu¬ 
lent enlistment an offense punishable by court-martial. The 
court-martial, therefore, had jurisdiction of the offense 
charged. It also appears from the allegations of appellant’s 
complaint that his sentence was that he be dishonorably dis¬ 
charged and that he forfeit all pay and allowances due or 
to become due him. This punishment is within the maximum 
provided for fraudulent enlistment at p. 97 of the Manual 
for Courts-Martial, U. S. Army, 1928, prescribed by Execu¬ 
tive Order 4773, November 29,1927, and in effect at the time 
of appellant's court-martial. The court-martial, therefore, 
acted within its lawful powers in imposing appellant’s 
sentence. 

Even in a habeas corpus case, therefore, correction of the 
errors alleged by appellant to have been committed by the 
court-martial would, in the words of the Supreme Court, be 
4 ‘for the military authorities which are alone authorized to 
review its decision 4 .” 

Ill 

In Any Event, Judicial Review of Appellant's Court- 
Martial Is Precluded By Ilis Failure To Exhaust His 
Adtn inistrative Remedies . 

It is well established that administrative remedies must 
be exhausted before one becomes entitled to judicial relief. 

4 It is noteworthy, too, that one of the errors to which the Supreme 
Court expressly referred in making such statement in Hiatt v. 
Brown, supra , at p. 4189. was the following: “(5) The record shows 
that counsel appointed to defend the accused was incompetent, gave 
no preparation to the case, and submitted only a token defense.” 
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Myers v. Bethlehem Corp., 303 U. S. 41, 50-51; Natural Gas 
Co. v. Slattery, 302 U. S. 300, 310-311; Farley v. Abbetmier, 
72 App. D. C. 260,114 F. 2d 569, 577. 

Article 53 of the Articles of War, as amended June 24, 
1948, 10 U.S.C. Supp. II, 1525, provides that under such 
regulations as the President may prescribe, 

“the Judge Advocate General is authorized, upon appli¬ 
cation of an accused person, and upon good cause 
shown, in his discretion to grant a new trial, or to vacate 
a sentence, restore rights, privileges, and property 
affected by such sentence, and substitute for a dismissal, 
dishonorable discharge, or bad conduct discharge pre¬ 
viously executed a form of discharge authorized for 
administrative issuance, in any court-martial case in 
which application is made within one year after final 
disposition of the case upon initial appellate review; 
Provided , That with regard to cases involving offenses 
committed during World War II, the application for a 
new trial may be made within one year after termina¬ 
tion of the war, or after its final disposition upon initial 
appellate review as herein provided, whichever is the 
later: Provided , That only one such application for a 
new trial may be entertained with regard to any one 
case: And provided further , That all action by the 
Judge Advocate General pursuant to this article, and 
all proceedings, findings, and sentences on new trials 
under this article, as approved, reviewed, or confirmed 
under articles 47, 48, 49, and 50, and all dismissals and 
discharges carried into execution pursuant to sentences 
adjudged on new trials and approved, reviewed, or con¬ 
firmed, shall be final and conclusive and orders pub¬ 
lishing the action of the Judge Advocate General or the 
proceedings on new trial and all action taken pursuant 
to such proceedings, shall be binding upon all depart¬ 
ments, courts, agencies, and officers of the United 
States.’ ’ 

The President has prescribed such regulations (as set forth 
supra at pp. 4-6) in chapter XXII of the Manual for Courts- 
martial, U. S. Army, 1949, promulgated by Executive Or¬ 
der 10020 of December 7, 1948, 13 F. R. 7519. Since, as 
shown by appellant’s complaint, his court-martial sentence 
was not confirmed by the President, in accordance with 
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these regulations lie may at any time before one year after 
the present war shall have been terminated apply to the 
Judge Advocate General for a new trial, for vacation of 
his court-martial sentence and for restoration of rights, 
privileges and property affected by such sentence. 

It appears from appellant’s allegations that he has failed 
to avail himself of this administrative remedy. He is not, 
therefore, entitled to judicial relief. Whelchel v. McDonald, 
176 F. 2d 260, 262 (C. A. 5,1949); Spencer v. Hunter, 177 F. 
(2d) 370, 371 (C. A. 10, 1949); Massey v. Humphrey, 85 
F. Supp. 534, 535 (D. C. M. D. Pa. 1949). 

IV 

The Action Requested By Appellant In Addition To 
Such Review Is A Matter Of Administrative Discretion 
Not Subject To Mandatory Injunction . 

Appellant requests relief beyond that flowing from a 
reversal of the order of the court-martial which tried him. 
He asks, for example, that the appellee be directed to pro¬ 
mote him and to award him certain honors and privileges. 

These are matters committed to administrative discretion 
and it is well established that mandamus does not lie to com¬ 
pel the performance of discretionary acts. Larson v. Domes¬ 
tic & Foreign Commerce Corp., 337 U. S. 682; United States 
ex rcl. Riverside Oil Company v. Hitchcock, 190 U. S. 316; 
Hammond v. Hull , 76 U.S. App. D.C. 301, 131 F. 2d 23, cer¬ 
tiorari denied 318 U.S. 777. 

CONCLUSION 

The judgment of the District Court should be affirmed. 

George Morris Fay, 
United States Attorney . 

Ross O ’Donoghue, 

Joseph M. Howard, 

Joseph F. Goettex, 
Assistant United States Attorneys . 
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